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(c) A practitioner may limit the
scope of the representation if the limi-
tation is reasonable under the cir-
cumstances and the client gives in-
formed consent.

(d) A practitioner shall not counsel a
client to engage, or assist a client, in
conduct that the practitioner knows is
criminal or fraudulent, but a practi-
tioner may discuss the legal con-
sequences of any proposed course of
conduct with a client and may counsel
or assist a client to make a good-faith
effort to determine the validity, scope,
meaning or application of the law.

§11.103 Diligence.

A practitioner shall act with reason-
able diligence and promptness in rep-
resenting a client.

§11.104 Communication.

(a) A practitioner shall:

(1) Promptly inform the client of any
decision or circumstance with respect
to which the client’s informed consent
is required by the USPTO Rules of Pro-
fessional Conduct;

(2) Reasonably consult with the cli-
ent about the means by which the cli-
ent’s objectives are to be accomplished;

(3) Keep the client reasonably in-
formed about the status of the matter;

(4) Promptly comply with reasonable
requests for information from the cli-
ent; and

(5) Consult with the client about any
relevant limitation on the practi-
tioner’s conduct when the practitioner
knows that the client expects assist-
ance not permitted by the USPTO
Rules of Professional Conduct or other
law.

(b) A practitioner shall explain a
matter to the extent reasonably nec-
essary to permit the client to make in-
formed decisions regarding the rep-
resentation.

§11.105 Fees.

(a) A practitioner shall not make an
agreement for, charge, or collect an un-
reasonable fee or an unreasonable
amount for expenses. The factors to be
considered in determining the reason-
ableness of a fee include the following:

(1) The time and labor required, the
novelty and difficulty of the questions

§11.105

involved, and the skill requisite to per-
form the legal service properly;

(2) The likelihood, if apparent to the
client, that the acceptance of the par-
ticular employment will preclude other
employment by the practitioner;

(3) The fee customarily charged in
the locality for similar legal services;

(4) The amount involved and the re-
sults obtained;

(5) The time limitations imposed by
the client or by the circumstances;

(6) The nature and length of the pro-
fessional relationship with the client;

(7) The experience, reputation, and
ability of the practitioner or practi-
tioners performing the services; and

(8) Whether the fee is fixed or contin-
gent.

(b) The scope of the representation
and the basis or rate of the fee and ex-
penses for which the client will be re-
sponsible shall be communicated to the
client, preferably in writing, before or
within a reasonable time after com-
mencing the representation, except
when the practitioner will charge a
regularly represented client on the
same basis or rate. Any changes in the
basis or rate of the fee or expenses
shall also be communicated to the cli-
ent.

(c) A fee may be contingent on the
outcome of the matter for which the
service is rendered, except in a matter
in which a contingent fee is prohibited
by law. A contingent fee agreement
shall be in a writing signed by the cli-
ent and shall state the method by
which the fee is to be determined, in-
cluding the percentage or percentages
that shall accrue to the practitioner in
the event of settlement, trial or appeal;
litigation and other expenses to be de-
ducted from the recovery; and whether
such expenses are to be deducted before
or after the contingent fee is cal-
culated. The agreement must clearly
notify the client of any expenses for
which the client will be liable whether
or not the client is the prevailing
party. Upon conclusion of a contingent
fee matter, the practitioner shall pro-
vide the client with a written state-
ment stating the outcome of the mat-
ter and, if there is a recovery, showing
the remittance to the client and the
method of its determination.

(d) [Reserved]
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§11.106

(e) A division of a fee between practi-
tioners who are not in the same firm
may be made only if:

(1) The division is in proportion to
the services performed by each practi-
tioner or each practitioner assumes
joint responsibility for the representa-
tion;

(2) The client agrees to the arrange-
ment, including the share each practi-
tioner will receive, and the agreement
is confirmed in writing; and

(3) The total fee is reasonable.

§11.106 Confidentiality of information.

(a) A practitioner shall not reveal in-
formation relating to the representa-
tion of a client unless the client gives
informed consent, the disclosure is
impliedly authorized in order to carry
out the representation, the disclosure
is permitted by paragraph (b) of this
section, or the disclosure is required by
paragraph (c) of this section.

(b) A practitioner may reveal infor-
mation relating to the representation
of a client to the extent the practi-
tioner reasonably believes necessary:

(1) To prevent reasonably certain
death or substantial bodily harm;

(2) To prevent the client from engag-
ing in inequitable conduct before the
Office or from committing a crime or
fraud that is reasonably certain to re-
sult in substantial injury to the finan-
cial interests or property of another
and in furtherance of which the client
has used or is using the practitioner’s
services;

(3) To prevent, mitigate or rectify
substantial injury to the financial in-
terests or property of another that is
reasonably certain to result or has re-
sulted from the client’s commission of
a crime, fraud, or inequitable conduct
before the Office in furtherance of
which the client has used the practi-
tioner’s services;

(4) To secure legal advice about the
practitioner’s compliance with the
USPTO Rules of Professional Conduct;

(5) To establish a claim or defense on
behalf of the practitioner in a con-
troversy between the practitioner and
the client, to establish a defense to a
criminal charge or civil claim against
the practitioner based upon conduct in
which the client was involved, or to re-
spond to allegations in any proceeding
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concerning the practitioner’s represen-
tation of the client; or

(6) To comply with other law or a
court order.

(c) A practitioner shall disclose to
the Office information necessary to
comply with applicable duty of disclo-
sure provisions.

§11.107 Conflict of interest; Current
clients.

(a) Except as provided in paragraph
(b) of this section, a practitioner shall
not represent a client if the representa-
tion involves a concurrent conflict of
interest. A concurrent conflict of inter-
est exists if:

(1) The representation of one client
will be directly adverse to another cli-
ent; or

(2) There is a significant risk that
the representation of one or more cli-
ents will be materially limited by the
practitioner’s responsibilities to an-
other client, a former client or a third
person or by a personal interest of the
practitioner.

(b) Notwithstanding the existence of
a concurrent conflict of interest under
paragraph (a) of this section, a practi-
tioner may represent a client if:

(1) The practitioner reasonably be-
lieves that the practitioner will be able
to provide competent and diligent rep-
resentation to each affected client;

(2) The representation is not prohib-
ited by law;

(3) The representation does not in-
volve the assertion of a claim by one
client against another client rep-
resented by the practitioner in the
same litigation or other proceeding be-
fore a tribunal; and

(4) BEach affected client gives in-
formed consent, confirmed in writing.

§11.108 Conflict of interest; Current
clients; Specific rules.

(a) A practitioner shall not enter into
a business transaction with a client or
knowingly acquire an ownership,
possessory, security or other pecuniary
interest adverse to a client unless:

(1) The transaction and terms on
which the practitioner acquires the in-
terest are fair and reasonable to the
client and are fully disclosed and trans-
mitted in writing in a manner that can
be reasonably understood by the client;
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